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Hoffman: Antitrust: Restrictoin of the Werr-Pomerene Export Trade Act

CASE COMMENTS
ANTITRUST: RESTRICTION OF THE WEBB-POMERENE
EXPORT TRADE ACT*
United States v. Concentrated Phosphate Export Association,
89 S. Ct. 361 (1968)
Appellee association, composed of five corporate members organized under
the Webb-Pomerene Act," made eleven sales of phosphate to the Republic
of Korea (ROK). These sales were conducted under the complete supervision
and control of the Agency for International Development (AID)2 and were
paid for by AID as part of the United States foreign aid program.3 The
United States sought an injunction, alleging that appellee was fixing the
price of phosphate and allocating business among its members in violation
of section 1 of the Sherman Anti-Trust Act. 4 The trial court dismissed the

complaint, 5 reasoning that appellee was engaged in export trade 6 as defined
by the Webb-Pomerene Act, and was thus exempted from antitrust liability.
On direct appeal, the United States Supreme Court, in a 6-2 decision HELD,
that where AID selected the amount and type of commodity purchased,
closely controlled the contractual process, and paid the bill, phosphate sales
by appellee to ROK could not be defined as export trade for purposes of relief
from the Sherman Act's provisions.
The Webb-Pomerene (Webb) Act became law in 1918 following a
thorough investigation of foreign trade by the Federal Trade Commission
(FTC) .7 The ensuing report focused attention on the power of small foreign
corporations that had pooled their resources and combined into cartels. 8
These corporations, being freed from costly competition, were able to fill
larger orders at lower prices. The report recommended legislation allowing
small American exporters to band together and use their combined strength
*This case comment was awarded the George W. Milam Award as the most outstanding
case comment submitted in the Winter 1969 quarter.
I. 15 U.S.C. §§61-65 (1964). "Nothing contained in sections 1-7 of this title shall be
construed as declaring to be illegal an association entered into for the sole purpose of engaging in export trade and actually engaged solely in such export trade ...." Id. at §62.
2. AID is an agency of the United States Department of State, established in 1961,
under 22 US.C. §2381 (1964).
3. Foreign aid financing of phosphate shipments to the Republic of Korea began under
the Mutual Security Act of 1954, 22 U.S.C. §1754 (1964).
4. 15 U.S.C. §1 (1964).
5. United States v. Concentrated Phosphate Export Ass'n, 273 F. Supp. 263 (S.D.N.Y.
1968).

6. 15 U.S.C. §61 (1964). Export trade means goods "exported or in the course of being
exported from the United States.....
7. FEDERAL TRADE COMMISSION, REPORT ON COOPERATION IN AMERICAN EXPORT TRADE
(1916) [hereinafter cited as REPORT].
8. A cartel is a combination of producers of a product in order to obtain a monopoly.
BLAcE's LAw DICrIONARY 270 (4th ed. 1951).
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to compete with foreign cartels, 9 to the extent that neither the United States
nor any domestic competitor was harmed by such activity.10 Congress closely
followed the recommendations of the FTC,1 and the statute enacted was
carefully worded 2 to create only a narrow exception to the antitrust provisions of the Sherman Act.1 3 Several drafts of the bill were required to satisfy
worried critics' 4 that the authorized combinations would not be used to
restrain domestic trade or to lessen competition with independent exporters.
In final form, the Act provided that two or more corporations 5 would be
allowed to form export associations and engage in export trade 6 to foreign
nations, provided that these associations would restrict their activities solely
to export trade and do nothing that would either raise or depress prices in
the United States or substantially restrain trade therein.
In the fifty-one years of the Webb Act's existence, there have been but
three court decisions' 7 and two major FTC policy statements, interpreting
the Act. One policy statement was contained in the Silver Letter, 9 an
advisory opinion sent to silver producers in 1924, indicating that a Webb
association's activities outside of the United States were beyond the scope
of the Sherman Act. The opinion asserted that an association engaged
solely in fixing export prices and allocating foreign business among its
members, was engaged in export trade, and that a sale of a product completed within the United States would qualify as export trade, provided the
product was intended for, and actually moved in, export trade.' 0 Sixteen years
later the FTC slightly modified the Silver Letter's liberal interpretation by
suggesting that the Sherman Act required an association to permit export

9. REPORT, supra note 7, at 379.
10. RFPORT, supra note 7, at 379, 381.

11.

Diamond, The Webb-Pomerene Act and Export Trade Associations, 44 COLUM. L.

REv. 805, 806 (1944).

12. 53 CONG. REc. 13706 (1916); 55 CONG. REC.3563-64 (1917).
13. 15 U.S.C. §1 (1964).
14. 56 CONG. REc. 175 (1917). "[I]t is utterly impossible to disassociate the activity of
an association organized for export trade and the industries carried on for consumption
within the United States."
15. 15 U.S.C. §61 (1964).
16. Section 2 of the Webb-Pomerene Act, 15 U.S.C. §61 (1964), defines "export trade"
to "mean solely trade or commerce in goods, wares, or merchandise exported, or in the
course of being exported from the United States . . . to any foreign nation; but the words
.export trade' shall not be deemed to include the production, manufacture, or selling for
consumption or for resale, within the United States . . .of such goods ....
17. United States v. Concentrated Phosphate Export Ass'n, 89 S. Ct. 361 (1968); United
States v. Minnesota Mining & Mfg. Co., 92 F. Supp. 947 (D. Mass. 1950); United States
v. United States Alkali Export Ass'n, 86 F. Supp. 59 (S.D.N.Y. 1949).
18. FTC, Letter to Silver Producers, Export Prices and Export Cartels 125-28 (Temporary National Economic Committee Monograph 6, 1940); FTC, Recommendations for the
Pacific Forest Industries, Export Prices and Export Cartels 130-31 (Temporary National
Economic Committee Monograph 6, 1940).
19. FTC, Letter to Silver Producers, Export Prices and Export Cartels 125-28 (Temporary National Economic Committee Monograph 6, 1940).
20. Id. at 127.

https://scholarship.law.ufl.edu/flr/vol21/iss4/10

2

Hoffman: Antitrust: Restrictoin of the Werr-Pomerene Export Trade Act
1969]

CASE COMMENTS

competition among its members. 2 3 Nonetheless, the FTC's laissez-faire attitude toward the enforcement of the provisions of the Webb Act lasted for
twenty-five years after the Silver Letter's publication.
The first court interpretation of the Webb Act, United States v. Alkali
Export Association,22 was rendered in 1949. There, the defendant had agreed
with foreign cartels to reserve the United States alkali market to defendant's
members and to establish quotas and fix prices. The court in effect reversed
the Silver Letter policy by finding that the Webb Act's immunity neither
applied where an association's foreign activities "substantially lessen competition within the United States" 23 nor was meant to "authorize any violation of the present antitrust law."24 The second court decision interpreting
the Webb Act 25 held that an export association with members comprising
four-fifths of the domestic producers of a product was lawful, but that their
agreement to do business through jointly owned overseas factories in foreign
areas was a restraint of export trade. The Webb Act was thus tightened, and
2
demands arose for its repeal, 26 since it apparently had no further usefulness. 7
Critics, however, were unable to muster sufficient support for its overthrow. 28
In the present case, the appellees organized the Concentrated Phosphate
Export Association (CPEA) to act as selling agent for their phosphate
products. These products were shipped primarily from Florida ports. CPEA
handled all phases of the selling process, including submission of bids, shipment, and billing. CPEA established the prices at which it would buy from
its members or sell to its customers, and allocated available business according
to the quotas of its members.2 9 The Supreme Court implied that these
activities of CPEA were allowable.2 0 Thus, the decision turned solely upon
the involvement of the State Department through AID in the sales to the
ROK. These sales were handled by AID according to its administrative
procedures2 ' and the money paid had been allocated by AID according to
federal statute. 32 The procurement applications from the ROK Supply
Office were subject to AID approval; the winning contractors were approved
by AID; the bill was paid by AID; and the right to vest title to the goods
was reserved by AID.
21. FTC Recommendations for the Pacific Forest Industries, Export Prices and Export
Cartels 130 (Temporary National Economic Committee Monograph 6, 1940).
22. 86 F. Supp. 59 (SM.DN.Y. 1949). This decision finally settled a matter begun in
1944, 58 F. Supp. 785 (1944), and appealed to the United States Supreme Court on a
procedural matter, 325 U.S. 196 (1945).
23. 86 F. Supp. at 74.
24. Id. at 70.
25. United States v. Minnesota Mining &Mfg. Co., 92 F. Supp. 947 (D. Mass. 1950).
26. Consensus Report on the Webb-Pomerene Law, 37 AM. EcoN. Rxv. 848, 863 (1947).
27. Id.
28. Att'y Gen. Nat'1 Comm. Antitrust Rep. 113-14 (1955).
29. United States v. Concentrated Phosphate Export Ass'n, 273 F. Supp. 263, 266

(S.D.N.Y. 1968).
30. United States v. Concentrated Phosphate Export Ass'n, 89 S. Ct. 361, 367 (1968).
31. United States v. Concentrated Phosphate Export Ass'n, 273 F. Supp. 263, 268
(S.ID.N.Y. 1968).
32. Foreign Assistance Act of 1961, 22 U.S.C. §§2151, 2171 (1964); Mutual Security Act
of 1954, 22 U.S.C. §1754 (1964).
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The effect of this decision is to continue to restrict the one specific export
trade exception to the Sherman Act. This exception has long been an
anomaly in American economic philosophy, and its basic inconsistency was
pointed out in United States v. United States Steel Corp.s3 There, the Court
noted that while monopolies are considered to be evil instrumentalities in
the United States, they are expected somehow to become beneficial institutions when engaged in world trade. In the last twenty years, efforts have
35
been made to limit the Webb Act's application,34 or to repeal it outright.
The Court's decision now prevents Webb associations from bidding on
United States foreign aid contracts, and this effectively restricts the range of
Webb associations to purely competitive areas.
Economically, the Court's decision might cause the dissolution of several
marginal Webb associations.36 In the Act's first twenty-two years, only 120
Webb associations were formed 7 and more than seventy-five of them
perished.38 The surviving associations and those since formed have not been
remarkably successful,39 and in 1964 only thirty-four were still in operation.40
Thirty of the Webb associations had fewer than twenty members. 41 Moreover,
the remaining associations act less as a means of competing with foreign
4
cartels than as a clearing house for information, bids, and advice. 2
The actual dollar value loss to Webb associations can be estimated as
4
follows: in 1967, the total value of United States exports was $31,534,000,000. 3
In recent years the share of exports attributed to Webb associations has been
approximately 5 per cent4 4 of the total, or approximately $1,567,000,000.
Exports financed by foreign aid in 1967 were valued at $3,368,000,000. 45
If the 5 per cent share holds true, the Supreme Court decision would deprive
business organizations that continued to act as Webb associations of some
$168,400,000, or approximately 10 per cent of their total exports.

33. 251 U.S. 417, 453 (1920).
34. H.R. 2018, 84th Cong., 1st Sess. (1955); H.R. 1289, 83d Cong., Ist Sess. (1953).
35. Simmons, Webb-Pomerene Act and Antitrust Policy, 1963 Wis. L. REv. 430-33, 44044.
36. On Jan. 1, 1967, AID amended its rules to prevent Webb associations from receiving certain commodity contracts, including phosphate contracts, where the bidding was
limited to United States suppliers. However, where foreign bidders could compete, Webb
associations were still allowed to bid. In the present decision the Court held that sales
financed by foreign aid were not export trade, thus completely preventing Webb associations
from obtaining any foreign aid contracts, regardless of the type of commodity and regardless
of the competition of foreign bidders.
37. Diamond, The Webb-Pomerene Act and Export Trade Associations, 44 COLUM.
L. REv. 805, 816 (1944).
38. Id.
39. J. ScoTT & E. ROcKEFELLER, ANTITRUST AND TRADE REGULATION TODAY 31 (1967).
40. 1965 Anual Report of the Federal Trade Commission 33.
41. J. Scorr &E. ROCKEFELLER, ANTITRUST AND TRADE REGULATION TODAY 31 (1967).
42. Id.
43. U.S. BUREAu OF THE CENSUS, STATISTICAL ABSTRACT OF THE UNIm STATES No. 1212

(79th ed. 1968).
44. J. ScoTr &:E. ROCKEFELLER, supra note 39, at 31.
45.

U.S. BUREAU OF THE CENSUS, supra note 43.
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This Supreme Court decision is consonant with efforts of the United
States and foreign nations to control restrictive trade practices. 0 The modem
trend in foreign commerce has been toward the restraint of monopolies. By
1964, more than twenty countries had made serious efforts to limit internal
trade restraints.4 These countries and others have further recognized that
restrictive practices in international trade hamper economic development48
and several international antitrust organizations have been formed. When
the Webb Act was passed half a century ago, freedom of contract dominated
the Western World; 49 laissez faire was the keystone of economic thought; and
cartels were not made responsible for any economic loss engendered by their
monopolistic activities.50 Today, the reason for the Webb Act - protection of
United States business from ruination by the power of foreign cartels -has
largely vanished.51 Worthy of note is the fact that American corporations
have more assets than some foreign nations, and several nations, particularly
France, fear their countries have become American economic colonies. The
Webb Act is a remaining vestige of American isolationism - too deeply
rooted in -tradition to be repealed and too obsolete to have continued vitality.
L. JOSEPH HOFFmAN

46.

C. EDWARI)S, CONTROL OF CARMTES AND MONOPOLIEs 25 (1967); see United States v.

Timken Roller Bearing Co., 341 U.S. 593 (1951); United States v. Aluminum Co. of
America, 148 F.2d 416 (2d Cir. 1945).
47. C. EDWARDS, CONROL or CA.rELS AN MoNor0Los 25 (1967).
48. Markert, Recent Developments in International Antitrust Cooperation, 13 ANITRusr Buu.. 355, 356 (1968).
49. C. EDWARDS, supra note 47, at 1.
50. Id. at 1-3.
51.

K. BRESwsm, ANTrrRUSr

AND AMERICAN BUSINEss ABROAD
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